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Court of Appeals of the District of Colombia. 


No. 2932. 

George William Marshall, Appellant, 

vs. 

United States. 


a Supreme Court of the District of Columbia. 

No. 30332, Criminal. 

United States 
vs. 

George William Marshall. 

United States of America, 

District of Columbia, ss: 

Be it Remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court June 11, 1915. 

In the Supreme Court of the District of Columbia, Holding a Crim¬ 
inal Term. 


District of Columbia, ss: 

April Term, A. D. 1915. 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one George William Marshall, late of the District aforesaid, 
on, to wit, the sixth day of February, in the year of our Lord one 
thousand nine hundred and fifteen, and at ^e District aforesaid, 
with force, and arms, in and upon one Edward Williams, then and 
there being, feloniously, wilfully, and of his malice aforethought, 
did make an assault; and that the said George William Marshall, a 
certain piece of brick, in the right hand of him, the said George 
William Marshall, then and there had and held, then and there 
1—2932a 
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feloniously, wilfully, and of his malice aforethought, in and upon 
the right side of the forehead of him, the said Edward Williams, 
did cast and throw; and that the said George William Marshall, with 
the said piece of brick, so as aforesaid cast and thrown, the said 
Edward Williams, in and upon the right side of the forehead of him, 
the said Edward Williams, then and there feloniously, wilfully, and 
of his malice aforethought, did strike, cut, penetrate and wound, 
thereby then and there feloniously, wilfully, and of his malice afore¬ 
thought, giving to the said Edward Williams, by the casting and 
throwing of the said piece of brick, in and upon the right side of the 
forehead of the said Edward Williams, one mortal wound, 

2 bruise, fracture and contusion; of which said mortal wound, 
bruise, fracture and contusion, the said Edward Williams, 

from, to wit, the said si.\th dav of Februarv, in the vear aforesaid, 
until, to wit, the ninth dav of Februarv, in the vear aforesaid, did 
languish, and languishing did,live, on which said last mentioned 
date, to wit, on the said ninth day of February, in the year aforesaid, 
and at the District aforesaid, the said Edward Williams, of the said 
mortal wound, bruise, fracture and contusion, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 
sav; 

That the said George William Marshall, him, the said Edward 
Williams, in the manner and form aforesaid, feloniously, wilfully, 
and of his malice aforethought, did kill and murder; against the 
form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said George William Marshall, on, to wit, the said sixth 
day of February, in the year of our Lord one thousand nine hundred 
and fifteen, and at the District aforesaid, with force and arms, in 
and upon the said Edward Williams, then and there being, felon¬ 
iously, wilfully, and of his malice aforethought, did make an assault, 
and that the said George William Marshall, a certain stone, in the 
right hand of him, the said George William Marshall, then and 
there had and held, then and there feloniously, wilfully, and 

3 of his malice aforethought, in and upon the right side of the 
forehead of him, the said Edward Williams, did cast and 

throw; and that the said George William Marshall, with the said 
stone, so as aforesaid cast and thrown, the said Edward Williams, 
in and upon the right side of the forehead of him, the said Edward 
Williams, then and there feloniously, wilfully, and of his malice 
aforethought, did strike, cut, penetrate and wound, thereby then and 
there feloniously, wilfully, and of his malice aforethought, giving 
to the said Edward Williams, by the casting and throwing of the 
said stone, in and upon the right side of the forehead of the said 
Edward Williams, one mortal wound, bruise, fracture and contusion; 
of which said mortal wound, bruise, fracture and contusion, the said 
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Edward Williams, from, to wit, the said sixth day of February, in 
the year aforesaid, until, to wit, the said ninth day of February, in 
the year aforesaid, did languish, and languishing did live, on which 
said last mentioned date, to wit, on the said ninth day of February, 
in the year aforesaid, and at the District aforesaid, the said Edward 
Williams, of the said mortal wound, bruise, fracture and contusion, 
did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, 
do say: 

That the said George William Marshall, him, the said Edward 
Williams, in the manner and form last aforesaid, feloniously, wil¬ 
fully, and of his malice aforethought, did kill and murder; against 
the form of the statute in such case made and pro\'ided, and against 
the peace and government of the said United States. 

4 Third Count. 

And the Grand .Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said George William Marshall, on. to wit. the said sixth 
day of February', in the year of our Lord one thousand nine hundred 
and fifteen, and at the District aforesaid, with force and arms, 
in and upon the said Edward Williams, then and there being, 
feloniously, wilfully, and of his malice aforethought, did make an 
assault; and that the said George William Marshall, a certain hard, 
blunt in.'itrument, a more particular description whereof is to the 
Grand Jurors aforesaid unknown, in the right hand of him. the said 
George William Marshall, then and there had and held: then and 
there feloniously, wilfully, and of his malice aforethought, in and 
upon the right side of the forehead of him. the said Edward Williams, 
did cast and throw; and that the said George William Marshall, with 
the said hard, bliint instrument, so as aforesaid cast and thrown, the 
said Edward Williams, in and upon the right side of the forehead of 
him, the said Edward Williams, then and there feloniously, wilfully, 
and of his malice aforethought, did strike, cut, penetrate and wound, 
thereby then and there feloniously wilfullv, and of his malice afor^ 
thought, giving to the said Edward Williams, by the casting and 
throwing of the said hard, blunt instrument, in and upon the 
right side of the forehead of the said Edward Williams, one 
mortal wound, bruise, fracture and contusion; of which said mortal 
wound, bruise, fracture and contusion the said Edward Will¬ 
iams, from, to wit, the said sixth day of February, in the 
year aforesaid, until, to wit, the said ninth day of Febru- 

5 ary, in the year aforesaid, did languish, and languishing 
did live, on which said last mentioned date, to wit, on the said 

ninth day of February, in the year aforesaid, and at the District afore¬ 
said, the said Edward Williams, of the said mortal wound, bruise,’ 
fracture and contusion, did die. 

And so the Grand Jurors aforesaid, upon their oath aforesaid, do 
say: 

That the said Geoi^ William Marshall, him, the said Edward 
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Williams, in the manner and form last aforesaid, feloniously, wil¬ 
fully, and of his malice aforethought, did kill and murder; against 
the form of the statute in such case made and provided, and against 
the peace and government of the said United States. 

JOHN E. LASKEY, 

Attorney of the United States in and for 

the District of Colum bia, 

(Endorsed:) Criminal No. 30,332. United States vs. George Wil-. 
liam Marshall. Murder in the second degree. Witnesses: Dr. Wil¬ 
liam B. Carr. .Tames Brooks. Carrie Brooks. Eva Brooks. Nelson 
O. Holmes, M. P. A True Bill. Edwin R. Brooks, Foreman. 

6 Supreme Court of the District of Columbia. 

Saturday, June 12th, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Covington presiding. 

♦ ^ :|£ :|c a|c 4c 4c 

No. 30332. 

United States 
vs. 

George WnxL.A.M Marshall. 

Indicted for Murder—Second Degree. 

Come as well the Attorney of the United States, as the defendant- 
in proper person, in custody of the Superintendent of the Washing¬ 
ton Asylum and -Jail and by his attorney C. W. Fowler Esquire; 
whereupon the defendant being arraigned upon the indictment, 
pleads not guilty thereto, and for trial puts himself upon the country 
and the attorney of the United States doth the like. 

Tuesday, November 16th, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Co-vington presiding. 

4: 4c 3|c 4t 4e 4c 

Come again the parties aforesaid, in manner as aforesaid, and the 
same jury that was respited yesterday; whereupon the said jury upon 
their oath say that the defendant is guilty in manner and form as 
charged in the Indictment; wherei^oh said defendant is re¬ 
manded to the Washington Asylum and JaiL 
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Motion to Set Aside Verdict and to Grant New Trial. 

Filed November 20,1915. 

****♦♦♦ 

Now comes the defendant, through his attorney, Charles Fahy, 
and moves the Court to set aside the verdict heretofore render^ 
herein on Tuesday, the 16th day of November, 1915, and to grant a 
new trial herein, and for reasons therefor shows to the Court as fol¬ 
lows: 

1. That the verdict was contrary to the evidence. 

2. That the verdict was contrary to the weight of the evidence. 

3. That the court erred in refusing to grant the defendant’s re¬ 
quested instruction No. 1. 

4. That the Court erred in refusing to grant the defendant’s re¬ 
quested instruction No. 3. 

, 5. That the Court erred in refusing to grant the defendant’s re¬ 
quested instruction No. 4. 

6. That the Court erred in refusing to grant the defendant’s re¬ 
quested instruction No. 5. 

7. That the court erred in refusing to grant the defendant’s re¬ 
quested instruction No. 9. 

8. That the court erred in refusing to grant the defendant’s re¬ 
quested instruction No. 10. 

9. That the Court erred in instructing the jury that if they found 

that the defendant departed from the scene of the affray to 
8 which he testified and then started back and killed the de¬ 
ceased, they should find him guilty of murder, etc., because 
there was no evidence in the case that the defendant did so “start 
back”, but, on the contrary, the evidence was that he went on away, 
and in overruling defendant’s objection thereto. 

10. The Court erred in instructing the jury on the doctrine of 
retreat, and in overruling defendant’s objection thereto. 

11. The Court erred in refusing to admit the testimony of the 
defendant Marshall shown by the following excerpt from the steno¬ 
graphic report: 

By Mr. Fahy: 

“Q. Did you know whether he (Williams) was a stirong man or 
not? A. Yes, sir, I knew he was strong I knew how he ^d police¬ 
men— 

Mr. Hawkens: I object 

The Court: Yes; strike that out 

Mr. Fahy: I except to that, your Honor. 

The Court: Strike the last part of that answer out and give counsel 
an exception to the order of the court striking it out.” 

11. The Court erred in refusing to admit testimony offered on 
behalf of the defendant tending to show the disreputable character 
of premises No. 35 Fenton Street, N. E., offered for the purpose of 
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attacking the credibility of the witnesses who were the tenants at said 
place. 

12. The Court erred in refusing to admit testimony offered on 
behalf of the defendant tending to show the good character 

9 and reputation of the defendant for peace and order where 
he worked, testimony ha\'ing already been admitted as to de- 

fendant s general reputation for peace and good order. 

13. The Court erred in refusing to admit testimony offered on 
behalf of the defendant to the effect that one of the witnesses for the 
Government had stated to \ntnesses for the defendant that the reason 
she, the Government’s witness, was going to testify as she would 
against the defendant was to protect her mother, offered to show the 
bias, interest and influence of the witness, and to contradict her 
previous statement on the stand. 

14. Statements bv counsel for the Government in his argument to 
the jury, contradictory to the evidence in the case. 

15. Misrepresentations by counsel for the Government of the tes¬ 
timony in the case, in the course of his argument to the jury. 

16. Unwarranted, and incorrect assumptions of facts made by 
counsel for the Government in misrepresenting the evidence in the 
case, during his argument to the jury. 

17. Prejudicial remarks made by counsel for the Government 
during the trial and in the hearing of the jury, and the failure of the 
Court to instruct the jury to disregard such remarks. 

18. Prejudicial remarks made by counsel for the Government 
during the trial and in the hearing of the jury. 

19. New and explanatory e\ddence is offered. 

20. One of the jurors, during the argument of counsel for the 
Government made certain remarks in the nature of giving 

10 testimony in the case, and concerning a matter about which 
there was no testimony in the case, and the said juror should 

have been disqualified. 

CHARLES FAHY, 

Attorney for Defendant. 

To Messrs. .John E. Laskey, Esq., United States Attorney for the 

District of Columbia, and S. McComas Hawken, Esq., Assistant 

United States Attorney for the District of Columbia. 

%/ 

Gentlemen: Please take notice that the foregoing and annexed 
motion will be called to the attention of the Court, for hearing, on 
Saturday, the 4th day of December, A. D. 1915, at 10 o’clock a. m., 
or so soon thereafter as counsel can be heard. 

CHARLES FAHY, 

Attorney for Defendant. 

Service accepted his 20th day of November, A. D. 1915. 

WM. GILCHRIST, 

For United States. 
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11 Supreme Court of the District of Columbia. 

Mokday, December 6th, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Covington presiding. 

Come as well the Attorney of the United States, as the defendant 
in proper person, in custody of the Superintendent of the Wash¬ 
ington Asylum and Jail, and by his attorneys, C. Fahey and D. W. 
Sulzer, Esquires; and thereupon the defendant’s motion for a new 
trial coming on to be heard, after argument by the counsel, is by 
the Court overruled; and thereupon it is demanded of the defend- 
, ant what further he has to say whj- the sentence of the law should 
not be pronounced against him, and he says nothing except as he 
has already said; whereupon it is considered by the Court that 
for his said offense, the said defendant be taken by the Superintend¬ 
ent aforesaid, to the Asylum and Jail aforesaid, whence he came, 
thence to the Penitentiary (as designated by the Attorney Gen¬ 
eral of the United States) there to be imprisoned for the period of 
twenty-five (25) years, to take effect from and including this date. 

Thursday, December 9th, A. D. 1915. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Covington presiding. 

♦ ♦ 

Now comes the defendant by his attorneys, Charles Fahey 

12 and D. W. Suelzer, Esquires, and in open Court notes an ap¬ 
peal to the Court of Appeals of the District of Columbia, 

from the judgment of the Court heretofore pronounced in this case; 
whereupon the Court fixes the Bond for Costs on said appeal at one 
hundred dollars ($100.) 


Memoranda. 

December 24, 1915.—Appeal bond approved and filed. 

January 25, 1916.—Bill of Exceptions submitted and time to 
file Bill of Exceptions and Transcript of Record extended to, and 
including, February 21st, 1916. 

Supreme Court of the District of Columbia. 

Monday, February 14th, A. D. 1916. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice Covington presiding. 

# 3|c ](e :|e ^ a|c aft 

Now comes here the defendant by his attorneys, A. W. Sulzer 
and Charles Fahey, Esquires, and prays the Court to sign and make 
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a part of the record his Bill of Exceptions taken during the trial 
of the case and submitted to the Court on the 25th day of 
13 January, 1916, which is accordingly done, nunc pro tunc. 


Designation of Record. 

Filed February 14,1916. 

9|c :(c 3|c :t: 3|c sfc 

John R. Young, Esq., Clerk of Court: 

De.ar Sir: Please include in the transcript of record in the above 
cause, now on appeal to the Court of Appeals of the District of Co¬ 
lumbia, the following: 

1. Indictment. 

2. Plea of defendant. 

3. Verdict of jury. 

4. Motion for new trial. 

5. Order of court overruling said motion, without argument. 

6. Appeal in open court, and appeal bond filed. 

7. Order of court extending time for filing bill of exceptions 
and transcript of record. 

8. Bill of exceptions submitted and signed. 

9. Bill of exceptions. 

10. Assignments of error. 

11. This designation of record. 

A. W. SULZER, 

F. 

CHARLES FAHY, 

. Attorneys for Defendant. 

14 Copy of foregoing served on me this 14th day of Febru- 
arv, 1916. 

JOHN E. LASKEY, 

United States Attorney for the District of Columbia. 


Assignment of Errors. 

Filed February 16, 1916. 

♦ ♦ 

Now comes the defendant and assigns the following as errors com¬ 
mitted by the Court in the trial of the above cause: 

1. In refusing to grant the defendant’s requested instruction 
No. 1. 

2. In refusing to grant the defendant’s requested instruction 
No. 3. 

3. In refusing to grant the defendant’s requested instruction 
No. 4. 
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4. In refusing to grant the defendant’s requested instruction 
No. 5. 

5. In refusing to grant the defendant’s requested instruction 
No. 9. 

6. In refusing to grant the defendant’s requested instruction 
No. 10. 

7. In refusing to admit testimony offered on behalf of the de¬ 
fendant to the effect that Carrie Brooks, a witness for the United 
States, had made certain statements namely, that she was going to 

testify as she would to protect her mother, tending to show 

15 interest, bias and motive for testifying upon her part, and to' 
contradict her previous statement on the stand. 

8. In striking out and refusing to admit the testimony of the 
defendant as to acts done to policemen by the deceased, known to 
defendant. 

9. In refusing to admit testimony offered on behalf of the de¬ 
fendant tending to show the disreputable character of premises No. 
35 Fenton Street, N. E. 

10. In instructing the jury, upon the defendant’s testimony, or 
upon all the testimony, that they might find that, after there was an 
affray, the defendant started back towards the house (armed with 
the instrument which subsequently produced the death, etc.), and 
if they should so find that they might find him guilty of murder 
in the second degree, and in overruling the defendant’s objection 
thereto, there being no such evidence of his starting back after an 
affray, but on the contrary the defendant’s evidence being that he 
went on away. 

11. In instructing the jury on the doctrine of retreat, and in 
particularly that unless they should find that the defendant as a 
•reasona.bl6 man should believe that the attack about to be made 
would do him bodily harm from which he had no means of escape 
or avoidance by getting out of the way or presence of the deceased, 
then he was not justified in using the brick or stone to protect him¬ 
self, and in overruling the defendant’s objection to the Court’s 
charge oh the doctrine of retreat. 

12. In overruling the defendant’s motion for a new trial, ■without 
argument. 

A. W. SULZER, 

F., 

CHARLES FAHY, 

Attorneys for Defendant. 

16 Memoranda. 

February 21, 1916.—^Time to file transcript of record extended to 
and including February 26, 1916. 

February 26, 1916.—^Time to file transcript of record extended to 
and including March 4, 1916. 
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17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 30,332, Criminal, wherein 
The United Suites is Plaintiff and George William Marshall is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, 1 hereunto subscribe my name and affix the 
seal of said Court at the City of Washington, in said District, this 
4th day of March, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


18 In the Supreme Court of the District of Columbia. 

No. 30332, Criminal Doc. 30. 

United States of America 
vs, 

George William Marshall. 

Bill of Exceptions. 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, on, to wit, 
November 12, 1915, the above entitled cause came on for hearing 
before Chief Justice Covington, there being present on behalf of the 
United States Messrs. S. McComas Hawken, Assistant United States 
Attorney for the District of Columbia, the defendant being present, 
and there was present also his counsel Messrs. A. William Sulzer and 
Charles Fahy. 

Thereupon, to maintain the issues upon its part joined in said cause, 
the United States produced as a witness Dr. George "W. Pullen, 
who gave testimony tending to prove that he has been a physician 
just a year; that he picked Williams (the deceased) up at the Fen¬ 
ton Street house, does not recall the number, in an unconscious 
state and took him to Casualty Hospital; that the wound had been 
cleaned and dressed at some other hospital “but when we took him 
we opened up his scalp, and found a depressed fracture of the scalp” 
in the place where it was sewed; according to best recollection he 
lived a day or a day and a half and died as the result of his injury; 
thinks he died from the operation. Thereupon the witness was 
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asked by Mr. Hawken: “Q. What did you say caused his death? 
A. Laying aside the possibility that there was some condition exist¬ 
ing before he was hit in the head, he probably died as the result of 
the injuries. These injuries were sufficient to cause his death out¬ 
side of anything that may have been there previously.” 

19 Whereupon, the witness further testified that he assisted 
in the operation; there was a clot on the brain; he had rup¬ 
tured the longitudinal sinus and there had been an extensive inter- 
cranial hemorrhage; that such a hemorrhage caused a marked pres¬ 
sure on the brain and soon wipes out all the vital functions as the 
hemorrhage increased; it overcomes the heart and respiratory cen¬ 
ters and death will follow. 

On cross-examination witness testified that it was a depressed frac¬ 
ture of the skull, that witness assisted in the operation, which was 
performed as soon as they could get the operating room in readiness; 
that he was an ordinary undergraduate at the time and in his opin¬ 
ion qualified to determine whether there was a fracture of the skull 
or not in any case brought to him; that when the scalp had been 
opened you could see and lay finger in the depression, which marked 
depression was basis of conclusion that there was a fracture. 

And thereupon Carrie Brooks, a witness on behalf of the United 
States, gave testimony tending to prove that at the time of the 
trouble she lived at 3.5 Fenton Street, N. E.; that at that time Sarah 
Brooks, who is witness’ mother, James Brooks (who is the same as 
Dick Brooks), who is witness’ brother, Emma Lewis, Marshall 
Thomas and the deceased Williams lived at 35 Fenton Street, N. E.; 
that witness’ mother is now in the country sick; that on February 5th 
witness saw George Marshall, the defendant, and Eddy Williams, 
the deceased, in Selden’s Bar at 1st and Fenton Streets on the corner, 
at 8:30 P. M.; that they came to the house before 12 o’clock mid¬ 
night, both being drunk; that pretty near 12 o’clock the defendant 
commenced arguing in the house, witness does not know what the 
fuss was about, but knows “they were fussing,” that her mother 
spoke to them, saying, “I ain’t going to have this fussing in this 
house, you have got to get out,” that witness told Williams, the de¬ 
ceased, to stop too, but he was arguing there, and defendant said to 
witness’ mother “God damn you,” and witness said to defendant 
“don’t cuss my mother, because I will put you out myself,” that 
Williams (the deceased) helped witness but that her mother pushed 
him (Williams) down in the chair and told him to keep quiet; that 
witness then put defendant out and pushed the door shut; that he 
came back and told witness to open it, but witness wouldn’t open it; 
that he then went around back and got on the back shed and came 
to the kitchen; and that he then got over the wood shed. “Q. And 
then after he got in the back yard, when next did you see him? 
A. I seen him, the last brick he threw at Eddy Williams, I seen 
him in the door, the lights was so I could see him then. Q. 

20 Did he come into the kitchen ? A. He came into the kitchen, 
and stood back there, stood back in the dark, and threw the 

brick, the first two. Q. He stood back in the dining room in the 
dark? A. We were in the front room, and when he threw the first 
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brick Eddy had his back turned, and it struck him some place, and 
he (Williams) started to jump up, and he (the defendant) threw 
another brick, and that one struck him (Williams) here, (indi¬ 
cating), and the last brick, which broke my mother’s lamp, all to 

pieces, struck him- Q. After Williams was struck the second 

time, did he remain standing or did he fall? A. He fell right at 
the front door,” at 35 Fenton Street, in the District of Columbia; 
witness said further that after the third brick was thrown the de¬ 
fendant ran out the back door, and witness’ brother came down the 
steps and asked her mother what was the trouble; that the officer 
came in the i>atrol wagon and got Williams, but witness was not 
there; that at the time of the brick throwing witness’- mother was 
beside the stove in the comer, and when deceased came back from 
the hospital he lay there on the couch until the doctors came and 
got him about 8 o’clock Sunday night. 

On cross-examination the witness testified that she w’as down to 
court last Friday before the day on which she testified (which was 
Monday); being then asked if on that day, Friday, she did not talk 
to Denia .Jones in the presence of Addie Green, stating to the former 
“that the reason you were testifying as you did was to protect your 
mother”, the witness said no, and thereupon the following ensued: 
“Q. Is there anything there from which your mother should need 
protection? A. Of course after George Marshall got up and said 
what he did it was right for me to take up for her; because she didn’t 

have no husband- Q. I am talking about your going to testify 

to protect your mother; did you make any such statement as that? 
A. No, I did not. Mr. Hawken: Just a moment. I do not see the 
relevancy of this line of examination. The Court: The only part 
that was relevant was the first question. What he is trying 
21 to do is to develop bias against this defendant, but only the 
first question was a proper one. Mr. Hawken: And the wit¬ 
ness gave a negative answer to that. The Court: Yes”; witness stated 
further that the decea.sed had not been put out early in the night, 
and said “I have got witnesses he has not”: that witness heard them 
fussing but don’t know what it started about, or what they were 
fussing about when she heard it, did not pay much attention to it; 
that her mother was in no way involved in the quarrel; that the de¬ 
fendant and deceased had come to the house together, had stayed 
there during the evening and had gone out to the Bar together; Aat 
witness saw them at the bar, saw them come out of the door together, 
and that when the deceased and the defendant came into her mother’s 
house, together, they were not quarreling; that they had been there 
a good while when the quarrel started, witness was there, but don’t 
know how it started; that they were sitting down arguing about some¬ 
thing; that witness did not see defendant loan her mother 25 cents 
or any sum of money; that there was no crap game there that night, 
“I have witness that she (witness’ mother) didn’t have no crap 
game”; that when witness saw defendant throw the brick she was 
standing in the dining room, and in the kitchen and in the front 
room, when he threw the last brick he came in the light so witness 
could see him, but “I don’t know where he was standing when he 
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threw the first bricks;” that witness does not know where he was 
when he threw the second brick, but when he threw the third brick 
he came into the door so she could see him; that witness' did not see 
defendant go out or come in but knows he went out because she went 
straight back there. Being asked how she knows he came over the 
shed, witness says, “I have witnesses that he came over the 

22 shed”, that the ^ck gate was locked; that witness id not see 
her mother go out after the trouble, pick up some bricks and 

bring them in, that witness and her mother went up the street and 
were out when "Williams went to the ho^ital ‘‘before I got back the 
first time I went out”; that witness saw no officer there, but was told 
the officer came in the patrol; and that witness’ mother was not the 
friend of Williams. 

Thereupon Dr. William B. Carr, a witness called on behalf of 
the United States, testified that he is the deputy coroner of the District 
of Columbia, and was such in the month of February (when the de¬ 
ceased died); that he performed an autopsy of deceased, February 
9th, 1915, at one P. M., which disclosed as the only external evidence 
of the injury a lacerated wound, that there were evidences of an oper¬ 
ation, and that the cause of death was the fracture of the skull which 
the witness described, and shock incident thereto; that a man receiv¬ 
ing such an injury might die in a verj' short space of time or live a 
number pf days, depending upon the size of the blood vessel ruptured 
in the brain. 

On cross-examination the mtness testified that the fracture was a 
very severe one, and one likely to cause a very profuse hemorrhage; 
that deceased had been operate upon when witness saw him. 

Thereupon James Brooks, a witness called on behalf of the United 
States, gave evidence tending to prove that he lived at 35 Fenton 
Street at the time of the trouble, and that on that night he came home 
from the market a little after 11 o’clock and went to bed up-stairs 
in the front room; that he heard the noise downstairs and came down 
and saw deceased lying on the floor at the front door. 

On cross^xamination the witness testifled that witness’ 

23 mother (Sarah Brooks) and Carrie Brooks were at the time 
in the front room (down-stairs); that there was no quarrel 

and witness did not knock the defendant down. “Q. Please state 
where those bricks were that you saw? A. I am telling the truth; I 
did not see only one brick, because I was not looking, and that one 
was lying close by Eddy Williams. When he said he had been struck 
with a brick I looked around and saw one brick laying there close 
down by his head. I only seen one brick until my mother got them 
together the next morning to give them to the officer. Q. You do not 
know where she got them from? A. No, I don’t know”; that witness 
does not know whether Smithy and George Harvey were there; but 
that he did not think he (Harvey) was because he did not see any 
other men in the house except the ones that lived there; that he is 
not sure about that; that witaiess saw no crap ^ime there, “While I 
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•was away I don’t know what was tlierethat witness did not know 
whether Smithy and George Han’ey were there. 

Thereupon Eva Brooks, a witness called on behalf of the United 
States, gave e\adence tending to prove that at the time of the trouble 
she.lived at 35 Fenton Street, N. E., and was asleep in the front room 
(down-stairs) at the time the trouble occurred, having lain down wit¬ 
ness ,gues.ses about 10 o’clock; that she did not awake until her 
mother called her, and then she saw Eddy Williams lying on the 
floor; that witness does not know his condition, and saw no bricks 
there, did not look for them. 

On cross-examination the witness testified that she went up to 
Marshall’s (the defendant’s) house after it occurred: that she did not 
tell Louisa Bell (Bradford) when she went up there that they had 
all set upon the defendant, or that they did not like him there, or that 
Williams had cut defendant, or that it was a good thing defendant 
got out as soon as he did, or that Dick Brooks knocked the 
24 defendant down; the witness testified further that there were 
no quarrels at the house that night at any time when she was 
awake and no quarrel awakened her; that she did not hear the lamp 
broke and did not see it broke when she awoke; that the first time 
she saw the defendant that night was down at Louisa Bell’s; that de¬ 
fendant had been drinking, and witness saw the defendant about 9 
o’clock going down to First and Fenton Streets with Williams, and 
the next thing witness knows about it Sarah woke her up; that the 
first time witness saw the bricks was Sundav evening, though -witness 
slept there the Saturday night; that the deceased stayed in the front 
room down-stairs, had been rooming there about two weeks. 

Thereupon Emma Lewis, a witness called on behalf of the United 
States, gave evidence tending to prove that she lived during the 
month in que-tion at 35 Fenton Street, and was up-atairs asleep at 
the time of the trouble; that Miss Sarah Brooks called witness down 
and told her what had happened, and witness saw Eddy Williams 
lying on the floor, bleeding from the head; witness saw bricks lying 
on the floor and broken lamp; that witness was there when the 
officers came and took him away. 

On cros.s-examination witness testified that she did not know where 
the bricks came from, that she did not know what happened, that 
wntness roomed there and Williams roomed there, and she does not 
know who was Williams’ friend. 

Thereupon Marshall Thomas, a witness on behalf of the United 
States, gave evidence tending to prove that on the night in question 
he was up-.stairs at 35 Fenton Street, in bed asleep when it happened; 
that .James Brooks woke him up and witness came down-stairs, and 
when he came down he saw Eddy Williams sitting in a chair; that 
witness could not say whether he was injured, “I kept on 
straight to the door”. 

On cross-examination the witness said when he came down 
he did not see Emma Lewis, that there had not been any fuss 
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there that night to witness’ knowledge; that he did not see the lamp 
broke; “Q. Did you see any bricks fall? A. Nothing like that; I 
heard nothing”. 

Thereupon Officer Carltox Penx, called on behalf of the United 
States, testified that he was a member of the MetropoHtan Police 
force, and that after this trouble he arrested the defendant at 42 F 
Street. 

Thereupon Officer Nelsox 0. Holmes, a witness called on behalf 
of the United States, gave testimony tending to prove that he was a 
member of the Metropolitan Police Force; that on the morning of 
February 6th, 1915, he went to 35 Fenton Street, N. E., and found 
Ed Williams lying on an old couch there, in a critical condition, 
bleeding; that witness put him in the patrol wagon and took him to 
the Homeopathic Hospital; that Williams was treated there, and 
the wagon went back to the station hou.«!e wffiile they were treating 
him; the witness identifies three bricks as bricks which were lying 
on the floor where Williams was; that witness fitted the bricks 

26 down where thev come from “the sidewalk in front of the 

«/ 

house; they w'ere freshly pulled out of the sidewalk”; that 
when witness got there it was about half after two a. m. as well as he 
remembers. 

On cross-examination the witness testified that the deceased walked 
away from the hospital, “he left me and started on towards home”; 
that the doctor treated him in witness’ presence, taking witness sup¬ 
poses 15 or 20 minutes; that witness did not pay much attention to 
what the doctor did, that witness does not remember now whether he 
used any instruments. 

Thereupon the United States rested. 

Thereupon Louisa Bradford (Bell), a witness called on behalf 
of the defendant, gave evidence tending to prove that the defendant 
lived at her house at No. 47 F Street, at the time in question, and 
came home about 12 o’clock that night; that Eva Brooks came in 
later and said that they had all set upon George, the defendant; that 
the sleeve of the defendant’s sweater was cut when he came in; being 
questioned as to the defendant’s reputation for peace and order in 
the community where he lived, the witness said she never h^d any¬ 
body say anything against him. 

On cross-examination the witness said that the defendant said 
there was a crowd jumped on him, and that witness had said “George 
you hadn’t any business over there”; that witness saw the cut on the 
sleeve when defendant came into the house. “Q. You just hap¬ 
pened to look at his coat and saw the cut on his sleeve? A. Yes, 
because he spoke about a man cut at him, he certainly did.” 

Thereupon the defendant testified in his own behalf as follows: 
That on the night of February 6, 1915, he went up to this house in 
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the afternoon; that when he got there about 8 or 9 different 

27 fellows were there; about 7 or 8 o’clock Dick Brooks started 
a crap game upstairs, that they all went up and was shooting 

craps, a little disturbance came into the game and Sarah Brooks hol¬ 
lered “break up the crap game before the police come”; that later 
witness and several others came downstairs, and while down the de¬ 
ceased and Smithv came in; that witness had loaned Sarah Brooks 
25 cents the early part of the night, she saying that when Eddy 
Williams came she was going to give it to defendant; that when Wil¬ 
liams came in defendant put him in mind of it, and Williams spoke 
up and says, “What business have you giving Sarah Brooks money, 
you must be going with Sarah Brooks”; that witness says, “No, I 
ain’t”; Williams says, “You must, you giving her money; who told 
you to come here anyhow?” witness said, “Well, she gave me the 
pri\'ilege to come to the house” and that was the reason he was there; 
that one word brought on another and started to fuss; that Eddy 
struck the defendant and knocked him down over the table, that 
Dick, Marshall, Smithy and George all made a rush to fight the de¬ 
fendant, who got up and deceased cut at him, cut him twice; that 
Dick Brooks knocked defendant out of the door and when defendant 
was going out of the door he fell; that the District had been working 
there cutting a sewer and there were rocks about the size of defend¬ 
ants fist, and defendant picked up one of these and as Williams came 
out of ^e door defendant threw this rock at him and hit him; that 
then all came out and defendant ran home; that the deceased 
weighed about 200 pounds and something, as near as witness could 
get it; that when he came out of the door just before defendant struck 
him he had a knife in his hand still, and said he would cut defend¬ 
ant’s heart out if he could get' to him “and I picked up a stone and 
struck him with it”; that deceased was not so tall, was heavy built. 
Thereupon the following ensued: “Q. Did you know whether he was 
a strong man or not? A. Yes, sure, I knew he was strong. 

28 I knew how he did policemen—Mr. Hawken: I object. The 
Court: Yes, strike that out”; thereupon counsel- for defendant 

excepted to the ruling of the court striking out that part of the de¬ 
fendant’s answer relating to what he knew deceased had done to 
policemen, which exception was duly allowed. 

Defendant testified further that he knew the reputation of de¬ 
ceased to be that of a dangerous and quarrelsome man; that defend¬ 
ant did not pick up any bricks in front of the house and carry them 
around to the back, that he had never been back in the alley there, 
and all he threw was a rock; that they were all in the front room 
drinking; that deceased and Smithy had brought a gallon of whi^ey 
in and put it up in half pint bottles. Thereupon defendant was 
asked “Did you know whether it (35 Fenton Street) was a house of 
prostitution,” to which question counsel for the United States ob¬ 
jected, which objection was sustained by the Court, to which action 
of the Court the defendant prayed an exception on the ground that 
it might attack the credibility of the witnesses who lived there to 
show that No. 35 Fenton Street was a . place where liquor was sold, 
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illegally, and that prostitution and gambling went on there, which 
exception was duly allowed. 

On cross-examination the defendant testified that he knew Will¬ 
iams had Sarah Brooks as his friend; that the reason Williams did 
not cut defendant while he was lying down in the room was some 
of the others kept him from doing it; that Sarah Brooks kept hold 
of his coat and pulled him back, that Dick Brooks and the others 
were fighting defendant. ''Q. What was stopping you from going 
out the door, then? A. In a crowd like that, with a table knocked 
over, as quick as I got up, I guess would get cut anyhow; several 
fellows were in there, and the door was open, and that is the reason 
I got out. Q. The door was open all this time? A. No, 
29 some fellows that went out opened the door”; that defendant 
did not curse Sarah Brooks or anybody; that when he got out 
Dick Brooks knocked him down; “that is the only way I got out. 
When I got to the door Dick Brooks shoved me and hit me some¬ 
where in the back and knocked me somewhere out the door”; that 
defendant grabbed the stone when he was getting up : when he hit 
Williams the latter was getting to him in the street; when he knocked 
witness on the curb he knocked him face foremost, and when 
defendant got up he got up with the stone in his hand, “he made 
for me, all three of them made for me, when I went on right on 
side the curb, I did not go on the pavement, I just went up right 
side the curb, got back as much as I could, and then Williams al¬ 
lowed vsrhat he would do. * * * Q. Are you sure it was a stone? 

A. Yes, the only thing I could get. If I had stopped to get a brick 
I guess I would have been killed”; that Dick Brooks came out with 
a razon and deefndant went on his way as soon as he got up. 

Thereupon Dexia Jones,, a witness on behalf of the defendant, 
gave evidence tending to prove as follows: “Q. Last Friday in the 
court house did Carrie Brooks say to you that the reason she was 
going to testify as she would against George, was to protect her 

mother? A. "Vies, she said- Mr. Hawken: Objected to. * * * 

The Court: That is an absolutely irrelevant proposition.. Mr.. Fahy: 
It shows the interest of the witaess. The Court: There is no evi¬ 
dence in the case, that there was anything for the mother to be pro¬ 
tected against.” Thereupon counsel for the defendant prayed an 
exception to the action of the court in excluding the evidence offered 
as to statements made by the witness Carrie Brooks, offered as just 
outlined, which exception was duly allowed by the Court. 

39 Thereupon the witness further testified that the defendant’s 
reputation for peace and order was good, and that the reputa¬ 
tion of the deceased was bad. 

Thereupon Maria White, a witness on behalf of the defendant, 
offered evidence tending to prove that last Febimary 6th or 7th she 
was living at 37 Fenton Street, next door to 35; that witness heard 
a rumbling, raised a window and looked out and saw Carrie and 
Eddy put George out of doors and that when Carrie and Eddy put 

3—2932a 
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George out George said “I ain’t going against you all,” he says, “I 
ain't done to you all,” and that Carrie tiked to defendant a while, 
"and then George, he stood there at the door a while and then went 
DacR into the house, and when he stooped down, out at the door, Dick 
did, Dick knocked George down, and when George got up George 
crossed the alley and stood up there with his hands in his pockets ’; 
that Eddv Williams said to George, ‘“If vou come back here you son 
of a bitch, I am going to kill you”; then Carrie came out at the door 
and picked up a brick and says she was going to knock the son of a 
bitch in the head; then Eddy turned around and told her to come in 
the house.” The Court: “Go ahead then and tell what George did. 
A. I didn’t see George do anything; that witness saw Sarah Brooks 
come out of the door and pick up two bricks in her right hand and 
one in her left, and cai-ry them back in the house and said she was 
going to have the sucker’s neck broke. 

On cross-examination the witness was asked did she see George 
come back, and answered no, George was standing up the alley. 
Thereupon the following ensued: “But later you heard that George 
had nearlv killed Eddv. did vou not? A. Yes, sir. Mr. Hawken: 
That’s all. The Witness: Carrie come to the door and. I 

31 asked her what was the trouble. Mr. Hawken: Wait a min¬ 
ute; you are getting into the hearsay part of this now.” 

Thereupon Addie Greex, a witness on behalf of the defendant, 
gave evidence tending to prove that she knew the defendant and that 
his reputation for i^eace and good order among those who knew him 
was good; that she knew Eddy Willaims and his reputation was that 
he was a fighting man. Counsel for the defendant thereupon asked 
the court if there was not now enough evidence in to ask this witness 
the questions previously asked Denia Jones in reference to the state¬ 
ment of Carrie Brooks that she was going to testify as she would 
to protect her mother, whereupon the following ensued: The Court: 
“No. I do not think so: there is no evidence that she did anvthina 
except pick up three bricks. Air. Fahy: She said she was going to 
get him hung. Mr. Hawken: Oh, no, she said she was going to get 
his neck broke. Mr. Fahy: Is not that sufficient interest? The 
Court: “No,” to which action of the Court the defendant prayed an 
exception, and the same was duly allowed. 

32 Thereupon the defendant prayed the court to grant the fol¬ 
lowing instructions to the .jury: 

No. 1. The jury axe instructed that although it is not essential to 
prove a motive in order to convict the defendant, yet they are 
entitled to consider the absence of proof of any motive as a circum¬ 
stance in favor of the defendant. 

No. 2. The jury are instructed that if they find from the evidence 
that the deceased Williams made a violent attack upon the defendant 
just before the blow inflicted by the defendant, and in following 
up that attack .was approaching the defendant with threats or with a 
knife in his hand, so as to give the defendant a reasonable belief that 
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his life was in danger or that he was in danger of suffering serious 
bodily harm, and that he inflicted the blow upon the deceased, 
Williams, in the honest belief that it was necessary to save himself 
from death or serious bodily harm, then the defendant should be 
acquitted. 

No. 3. The jury are instructed that if they find from the evidence 
that the defendant threw the stone or other instrument at Williams 
because the action of the latter gave the accused reasonable' ground 
to believe that Williams was about to make or renew a deadly assault 
•upon him or to inflict serious bodily harm upon him, then he should 
be acquitted, and the jurj’’ are further instructed in this connection 
that it is not necessarv that the accused should have been in actual 

4/ 

danger of being killed or of suffering great bodily harm, but 

33 only that he should have had reasonable ground to believe 
such to be the case. 

No. 4. In determining whether the accused had reasonable ground 
to feel that serious bodily harm was threatened him or that his life 
was in danger, the jury are entitled to consider the known dangerous 
character of the deceased, his strength and prowess, any prior threats 
which they may find were made by Williams and known to the 
defendant, the violent character of the attack made bv Williams 
upon him, or any other circumstances calculated to produce fear or 
apprehension of danger in the mind of the accused. 

No. 5. In determining whether the accused had reasonable ground 
to feel that serious bodily harm was threatened him or that his life 
was in danger, the jury are entitled to consider the known dangerous 
character of the deceased, his strength and prowess, any prior threats 
which they may find were made by the deceased against the accused, 
the violent character of the attack made by Williams upon him, or 
any other circumstances calculated to produce fear or apprehension 
of danger in the mind of the accused. 

No. 6. The jury are further instructed that if they shall believe 
from the evidence that the death of Edward AVilliams may be 
accounted for on any other hypcihesis whatever, than that he came 
to his death as a result of injuries inflicted by the defendant, then it 
is the duty of the jury to acquit the defendant. 

34 No. 7. The jury are instructed that it is proper for them 
to consider the good character of the defendant and his repu¬ 
tation as a peaceable man, if they shall find such to be the case, in 
determining his guilt or innocence; and they are further instructed 
in this connection that it is not necessary, before they shall consider 
the evidence in this regard, that the jury shall entertain a doubt as 
to the guilt of the defendant, and that such evidence may itself in 
connection with the other evidence in the case, have such weight with 
the jury as to create a reasonable doubt of his guilt. 

No. 8. The jury are instructed that before they can find the 
defendant guilty of the crime for which he is on trial, they must be 
satisfied of his guilt beyond a reasonable doubt; and the jury are 
instructed that a reasonable doubt is one that is reasonable in view 
of all the evidence. Before you can convict the defendant you must 
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be satisfied that there is no reasonable theory of the evidence consist¬ 
ent with the defendant’s innocence. 

No. 9. The jury are instructed that if they believe from the evi¬ 
dence that the witnesses testifying against the accused are persons of 
a disreputable and file character, given to drunkenness, disorder, 
prostitution and general lawlessness, they may take such facts into 
consideration in determining the weight and credibility to be given 
by them to such testimony; and the jury are further instructed that 
if they believe from the evidence that the witnesses testifying against 
the accused are for anv reason hostile to him because of ill- 

35 feeling or enmitv or bias against him, or that such witnesses 
themselves have an interest in the outcome of the proceedings 

or in the nature of the testimony introduced, the jury may take such 
facts into consideration in determining the weight and credibility 
to be given such evidence. 

No. 10. The jury are instructed that it is not necessary in order 
to find the defendant not guilty that they should believe beyond a 
reasonable doubt that he killed the deceased in self-defense, but only 
that from a careful consideration of all the eAudence they shall not be 
satisfied beyond a reasonable doubt that he is guilty of the crime for 
which he is on trial. 

The crou-t granted the second, sixth, seventh and eighth of said 
instructions, but refused to grant the first, third, fourth, fifth, ninth 
and tenth of said instructions, or any of them, to which ruling of the 
court in refusing the said instructions the defendant severally ex¬ 
cepted and the said several exceptions were duly .allow’ed. 

36 And thereupon the Court charged the jury as follows: 
“With this case finally brought to a close, the Court charges 

you, as it has in every case, that the defendant is presumed to be in¬ 
nocent, and that presumption of innocence rests upon him until the 
Government satisfies you beyond a reasonable doubt of his guilt. 
This presumption of innocence is a fact in the case to remain with 
him until a different status is arrived at by you by your verdict as the 
result of the testimony which you have analyzed. 

Now, at the request of the defendant, I instruct you that before 
you can find the defendant guilty of the crime for which he is on 
trial, you must be satisfied of his guilt beyond a reasonable doubt, 
and you are instructed that a reasonable doubt is one that is r^on- 
able in view of all the evidence. Before you can convict the defend¬ 
ant you must be satisfied that there is no reasonable theory of the evi¬ 
dence consistent with the defendant’s innocence. If you can recon¬ 
cile the evidence upon any reasonable theory consistent with his in¬ 
nocence, you must find the defendant not guilty. On the other 
hand, if, after a thorough and impartial consideration of all the evi- 
dencej^ you have an abiding conviction of the defendant’s guilt, then 
you have no reasonable doubt, and you should find the defendant 
guilty. 

Now, gentlemen, in this case, the law of the District of Columbia 
provides that whoever with malice aforethought kills another is 
guilty of murder in the second decree. The defendant, George W. 
Marshall, here, is indicted for the crime of murder in the second 
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degree. There is no count in the indictment charging murder in 
the firet degree. The defendant is indicted because of the alleged 
killing by him of one Edward Williams, the deceased man who is 
named in the indictment and who is shown by the evidence to have 
come to his death at the time stated in the indictment, and as testi¬ 
fied to in the evidence, after having been sometime the previous night 
struck with some kind of a blunt missile in the hands of the de¬ 
fendant 

37 Now, in considering the elements of murder in the second 
degree, I want to call your attention to what is the actual ex¬ 
pression used in describing it in this jurisdiction. The ingredient 
is that there must have been a killing by the defendant with malice 
aforethought. Now, malice in law must be distinguish^ in a lay¬ 
man’s mind, and in a juror’s mind, from malice in fact, malice of 
the sort that in the common meaning of the language you understand 
as ill-will or hatred against a particular individual. Malice in law 
includes that state of mind, but it also has a very much broader mean¬ 
ing. Malice in law has been described by a great judge as that con¬ 
dition of man’s mind when he is “regardless of society duty and 
fatally bent on mischief.” Malice in law may be inferred from the 
attendant facts and circumstances of a killing, and it simply denotes 
as an element of the crime that intent on the part of the slayer to 
take life without legal justification. 

Now the word “aforethought”—recollecting that the expression in 
the law is “malice aforethought”—simply means that the state of 
mind denoted by this malice in law that I have just explained to you 
was present with the defendant at the time he committed the act by 
which the death of the deceased was caused. It follows, therefore, 
that whoever, without that deliberation or premeditation required to 
constitute murder in the first degree, but simply with a state of mind 
at the moment of the doing of the act, which is “regardless of society 
duty and fatally bent on mischief,” kills another under such circum¬ 
stances, and with such attendant facts, that the intent to kill may 
reasonably be inferred from those attendant facts and circumstances, 
is guilty of murder in the second degree. 

And in the criminal law, gentlemen, specific proof of intent is not 
necessary; that is to say, specific evidence falling from the lips of 
witnesses that the defendant declared an intention to accomplish a 
certain result is not necessary. The intent may always be established 
in evidence by the attendant facts and circumstances of an act. 

38 Moreover, as a person is responsible for the natural and prob¬ 
able consequences of his act, the specific intention to take life 

itself is not necessary to constitute a murder in the second d^ee. 
If this mental state of malice in law, as I have just outlined it to you, 
is present with an accused, that is to say, if he has a state of mind 
which causes him to be “regardless of society duty and fatally bent 
on mischief,” and in that state of mind a person is unlawfully struck 
by him with the sort of weapon likely to produce either death itself, 
or even great bodily harm, and as the result of this blow struck the 
person is killed, then the person committing the offense would be 
guilty of murder in the second d^ree. 
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The use by a defendant of an instrument likely to produce a cer¬ 
tain result, and the actual production of that result, when the attend¬ 
ant facts and circumstances indicate to your mind that he intended 
the striking, and that the natural and probable result of such a strik¬ 
ing was what did occur—death, would make you have a killing as a 
reasonable and probable consequence of the act; and if that act re¬ 
sulted from malice aforethought, that is to say, malice accompanying 
the act, and was done, as I have said, under such circumstances by 
reason of the instrument used that a reasonable man must have 
known the probable consequences, you would have a murder in the 
second degree. 

You have, in other words, an act done with malice aforethought 
of a character from which the actual and probable consequence was 
a killing, and with that in evidence you have the right from those 
facts and circumstances surrounding it to presume that the defend¬ 
ant intended what was the actual and natural consequence following 
from his act. 

Now, also, gentlemen, in a case of this kind there is included the 
ingredient of manslaughter. The law provides in every jurisdiction 
that whoever kills another in a sudden affray, or in hot blood, or in 
the heat of passion, and with provocation, and without any malice 
aforethought at all, is guilty of the crime of manslaughter. 
39 In other words, if in the course of an affrav where two indi- 
viduals are fighting with each other, where there is nothing 
done by the one of them who is killed to preclude the killing person 
from belienng that the deceased was doing the ordinarv act of fight- 
ing in a way that was reasonable, the person doing the killing, in a 
heat of passion engendered by the very act of the fight (the provoca¬ 
tion being simply the mutual altercation) with no intention present 
to kill, then the act would be merely manslaughter. 

And, going one step farther, if there was a case in which a person 
injured another one as the result of an act of such a character that 
from all the facts and circumstances in the c*ase, and the instrument 
that was used, vou could not sav that there was malice aforethought, 
and vou could not sav that from the character of tlie instrument he 
used and the way in which he proceeded to use it that there was, as a 
natural and reasonable consequence, a death following therefrom, but 
nevertheless death did follow therefrom, then that would be a near 
approach to a killing by misadventure, and it would still be a man¬ 
slaughter. 

Now, gentlemen, having analyzed those two degrees of offense to 
you, I come to take up the particular case that you are investigating, 
and I instruct you at the request of the defendant that if you shall 
believe from the evidence that the death of Edward Williams mav be 
accounted for on any other hypothesis whatever than that he came 
to his death as the result of the injuries inflicted by the defendant, 
then it would be your duty to acquit the defendant. 

In other words, that instruction means that if, from the evidence 
in the case, the burden of proof resting upon the government, there 
shall be in your minds a reasonable doubt as to whether the death 
itself of Willians was the ordinary consequence of and resulted froin 
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the blow given by the defendant, Marshall, then in that event there 
would be no “corpus delicti,” as it is called. But the Court states to 
you that in this case, as judges of the facts, and with the right to find 
anv verdict which vou choose, vou have the right to find from 

40 the evidence adduced before you on the part of the govern¬ 
ment, whatever may be the offense committed, or whether 

there was any offense committed by Marshall, that the death of Wil¬ 
liams resulted from the injury sustained from the blow, but that is 
wholly apart from the question which you may subsequently have to 
determine, whether he is gviilty of a crime at all. That is to say, the 
“corpus delicti,” the body of the death in this case, while you have 
the right to find any verdict you please, you would have the right to 
find in this case was the result of the blow inflicted bv the defendant. 

Now, gentlemen, in this case you are also instructed, at the re¬ 
quest of the defendant, that if you find from the evidence that the 
deceased made a violent attack upon the defendant, just before the 
blow inflicted by the defendant, and in following up that attack, that 
is to say, the attack being made by Williams, thereafter he immedi¬ 
ately followed it up by going towards Marshall, and in following 
up that attack Williams was approaching the defendant with threats, 
or with a knife in his hand so as to give the defendant a reasonable 
belief that his life was in danger, or that he was in danger of suffer¬ 
ing serious bodily harm, and that he inflicted the blow upon the de¬ 
ceased Williams in the honest belief that it was necessary to save him- 
self from death, or from serious bodily harm, then the defendant 
under those circumstances should be acquitted. 

On the otlier hand, gentlemen, the Court says to you that if after 
considering all the eyidence in the case, you shall believe either that 
there was an affrav between Williams and the defendant, and that 
as a part of this affray, or immediately thereafter, Williams was 
struck, or that after the affray there was a lapse of time, and that 
subsequently this blow was struck by Marshall when Williams was 
even going out of the door, it is your duty still to consider all the 
circumstances of the affray, if you shall believe that that 

41 actually took place and the blow was struck during its 
progress; or to consider all the circumstances connected with 

the suteequent departure of AVilliams from the door of the house 
towards Marshall, if you believe that was the state of affairs; and then 
if you should still find that this defendant was not attacked or as¬ 
saulted by Williams with such violence as to threaten him serious 
bodily harm or under such circumstances as to preclude him, the 
defendant, from having an ordinary natural avenue of escape, or was 
not so attacked as to lead him to believe as a reasonable man that such 
attack about to be made would do him bodily harm from which he 
had no means of escape or avoidance by getting out of the way, then 
he was not justified in using this brick or stone or whatever it may 
have been, as a dangerous weapon to protect himself. 

And if, under those circumstances, that is to say, under circum¬ 
stances which you think still afforded this'defendant an avenue of 
escape, after there had been an affray or fight before he did the act, 
that is, threw the stone or brick, he had an opportunity to protect 
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himself by getting out of the presence of the deceased, Williams, then 
it was his duty so to do; and having an opportunity to prevent the 
injury to himself without resorting to that which the law under some 
circumstances does give him -the right to resort to, that is to say, the 
actual physical act of self-defense, it was his duty to try to make 
such escape if it was a reasonable opportunity for him so to do; and 
if under that state of facts he nevertheless chose to proceed to assault 
the deceased, and assaulted him with such a weapon, or such an in¬ 
strument, and under such (.-ircumstances as I have described to you, 
as to amount to murder in the second degree, then it would be your 
duty under those circumstances to determine from the evidence that 
the act was not one of self-defense and was not justified, and you 
should render a verdict of murder in the second degree. Or, if you 
believe that he was still not justified in the act that he did, and 
• therefore the act, with his opportunity for escape, was not 

42 one of self-defense, then you shall render a verdict, if it was 
in the course of the affray, and in hot blood and the heat of 

passion, without any malice or without any intent, and the killing 
was not the natural and probable consequence, of guilty of man¬ 
slaughter. 

Now, gentlemen, in this case the Court charges you that you are 
to take into consideration the evidence of the good character of the 
defendant, and his reputation a.s a peaceable man; and if you shall 
find such to be the case, then in determining his guilt or innocence 
you are to weigh that with the other evidence in the case. You are 
instructed that in this connection it is not necessary before vou shall 
consider evidence in regard to good character that you shall entertain 
a doubt as to the guilt of the defendant, but that such evidence may 
itself, in connection with the other evidence in the case, have such 
weight with the jury as to create a reasonable doubt of guilt. In 
other words, gentlemen, evidence of good character is always evidence 
in behalf of the defendant, and you have a right to take that evidence 
and weigh it with all the other evidence in the case, and if that evi¬ 
dence of good character, where there would be perhaps not a reason¬ 
able doubt without it, nevertheless with it in the case, together with 
all the other evidence, raises in your minds a reasonable doubt as to 
whether or not the defendant actually committed the crime in the 
form in which he is charged with having committed it, then it would 
be your duty to render a verdict of not guilty. But on the other 
hand, the Court charges you, as the present Chief Justice of our 
Court of Appeals has happily expressed it, that previous good charac¬ 
ter does not excuse the commission of crime, and if in a case where 
the evidence is clear and convincing, and the facts testified to with 
respect to the particular crime charged, leave your minds in no rea¬ 
sonable doubt as to the guilt of the defendant, then it would be your 
duty to render a verdict of guilty as indicted, or guilty of the degree 
of the offense that you believe the defendant should be convicted 
of, notwithstanding the evidence of previous good character, 

43 because that previous good character does not of itself exclude 
.the commission of, and prevent an offense. 

Now, gentlemen, you are also instructed in this case that you have 
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the right to take into consideration the manner and appearance of 
the witnesses upon the .witness stand, their ability to observe the facts 
that have transpired, and what was the extent of their opportunity 
for observation at the time. You are instructed that you should look 
to any interest which the respective witnesses, including the defend¬ 
ant in this case, have in the trial or its results. Where a witness has 
a direct personal interest in the result of a trial the temptation is 
strong to color, pervert or withhold facts. 

Now, gentlemen, there has been some evidence in this case as to 
the deceased Williams being a dangerous and quarrelsome man. You 
have the right, as the judges of the facts, to consider that evidence 
in determining the probability of the testimony of the Ihe defendant 
that he struck Williams while he, Williams, was actually advancing 
upon the defendant in such a menacing manner as to lead the de¬ 
fendant honestly to believe that he was about to be done great bodily 
harm at the hands of Williams. If this dangerous character of 
Williams was actually known to Marshall, you have the right to 
consider the evidence of that character in connection with the reason¬ 
able belief of the defendant as to the impending danger to him at the 
hands of Williams. On the other hand, gentlemen, the Court charges 
you that just as evidence of character may of itself raise a reasonable 
doubt in your mind, and that notwithstanding that, if the offense is 
proven to your complete satisfaction, the evidence of good character 
does not of itself exclude the commission of the offense proved, so 
the Court says to you that the evidence of the dangerous character 
of a man must be taken by you in connection with all the other evi¬ 
dence in a case, and that even though you shall find that in a par¬ 
ticular case a man had a reputation as a dangerous character, 
44 if upon the facts in evidence before you and upon which you 
are to determine the guilt of the defendant, you are satisfied 
that the act of the defendant was perpetrated without regard to the 
dangerous character of the other man, and if it was an act in which 
he was an aggressor, then you would be warranted in rejecting the 
evidence of the dangerous character of the deceased, because, when 
a person is an aggressor in an affray, he being an aggressor, with a 
dangerous weapon, there cannot be a state of facts in which the char¬ 
acter of the person whom he is approaching, and whom he subs^ 
quently kills, has any influence upon his course of conduct. 

And if there was a sudden affray, and you shall find from the 
evidence that the defendant acted wholly without regard to the 
dangerous character of the deceased, then in that state of fact, not- 
witlStanding evidence as to dangerous character, if you are satisfied 
that the defendant committed the act in the form in which the 
government’s testimony shows it to have been committed, you would 
still be entitled to find a verdict of guilty as indicted, notwithstand¬ 
ing the evidence as to the dangerous character of the deceased. 

But the evidence of dangerous character is admitted for two pur¬ 
poses: first, to enable you to determine the probability of the de¬ 
fendant’s story as to the fact that he was actually being approached 
in the way in which he testified, and that therefore his act was an 
act of self-defense; and, second, for the purpose, if he knew it, of 
4^2932a 
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determining whether that approach was the act of a man whose 
conduct towards the defendant was such that his belief that he was 
about to be injured or rendered great bodily harm was an honest 
belief. 

Now, gentlemen, the Court wants to caution you upon one other 
state of the proof in this case. If in this case you shall find that 
there was a single affray, then you are to determine the fact of 
the defendant’s guilt or innocence in accordance with 

45 whether you think that in that affray there was a state of 
affairs which permitted him to, in his own self-defense, use a 

greater degree of force than had hitherto been used by any party 
in that affray; but if, in his honest belief that he was in danger of 
injury which might result in his death or great bodily harm, he 
used an amount of force which was greater than was necessary to 
take care of himself in that situation, he was nevertheless guilty of 
manslaughter. 

If, on the other hand, from the state of the evidence in this case, 
you shall find that after there was an affray the defendant left the 
house and went out into the open street and there out in the open 
street had an opportunity to depart, and that instead of departing 
he elected to start back toward the house, armed with the instrument 
which subsequently produced the death, and starting back towards 
the house, approached the deceased and the other persons involved 
w'hen they were not menacing him in such a way as to put him in 
actual danger of death itself or great bodily harm, then upon that 
state of facts, if you shall find them, you will be justified in finding 
that he was an aggressor, and finding him to be an aggressor under 
that state of facts, you would be justified in finding that he had malice 
aforethought, and if the character of the instrument which he used, 
if you shall find that it was such an instrument, was likely to pro¬ 
duce death, then you would be warranted in finding that there was 
that malice aforethought, from the attendant facts and circum¬ 
stances, which producing a death would constitute murder in the 
second degree. 

If, on the other hand, the Court says to you, there is in your minds 
a reasonable doubt as to whether under all the circumstances in this 
case the defendant was actually set upon, and in the course of being 
set upon there were the facts as claimed by the defendants so that 
as a reasonable man he had an honest belief that he was about to 
■ receive great bodily injury, then it 'would be your duty to 

46 resolve that reasonable doubt in favor of the defendant. 

Now, there is testimony in this case, gentlemen, which 
you have the right to consider, in connection with all the evidence 
in the case, with respect to the presence of the defendant outside 
of the house. That is testimony given by the defendant, but it is 
nevertheless testimony in this case as to his presence outside of the 
house, and if you shall believe in this case that he was, as was testi¬ 
fied to by one witness, I think, some yards away from the door, and 
you shall find from the evidence in the case that the actual injury 
was done at the door or inside of it, you have the right to take that 
in connection with all other evidence in the case, to determine 
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whether or not he was approaching the house and therefore the 
aggressor. 

You may take the case.” 

Thereupon the following ensued: 

“Mr. Fahy: I think your Honor said that he died that same 
night-” 

“The Court: Out of abundance of caution the Court will sav to 
you that in determining the first element in this case, that is to say, 
the actual existence of the “corpus delicti,” or death from the in- 
jur\', no matter whether you subsequently determine the defendant 
to be guilty or innocent, you have the right to consider the lapse 
of time which took place between the infliction of the blow and the 
time he actually died: and vou also have the right to take into 
consideration the place where he was, the circumstances of his 
treatment, and whatever lapse of time there was between his medical 
attendance.” 

47 And thereupon counsel for the defendant objected to that 
portion of the charge of the Court which referred to whether 
or not the defendant might have come back towards the house, on 
the ground that there was no evidence to support it, and to that 
part of the Court’s charge which dealt with the necessity or re¬ 
treating by the defendant, on the ground that it was not necessary 
that the defendant should continue retreating. 

“Mr. HaAvken: Of course that is all based on the defendant’s own 
testimony, but the evidence of the Government was that he went 
around and came in the back way.” 

Thereupon the Court overfuled the said objections, and each of 
them, to which action of the Court the defendant prayed an excep¬ 
tion as to each overruled objection, and the same were duly al¬ 
lowed. 

Be it remembered that each of the separate and several exceptions 
taken by counsel to each of the separate and several rulings of the 
court hereinbefore set forth was so taken by counsel for the de¬ 
fendant then and there before the jury retired, severally and sepa¬ 
rately, and said exceptions, and each of them, were then and there 
separately and severally duly allowed by the .Justice presiding at 
the trial, and counsel for the defendant prays the Court to sign 
and seal this bill of exceptions, to have the same force and effect 
as if each of the exceptions was separately and severally set forth 
in a separate bill of exceptions, and at the request of counsel for 
the defendant the same is accordingly signed and made part of the 
record in this cause, nunc pro tunc, this 14th day of February, 
1916. 

J. HARRY COVINGTON, 

Chief Justice. 
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